
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
Civil Action No. 1:17-cv-01382-CMA-KLM 
 
JOSEPH SANCHEZ, on behalf of himself and all similarly situated persons, 
 
 Plaintiff, 
 
v. 
 
PALLADIUM EQUITY PARTNERS, LLC; Q’MAX SOLUTIONS INC.; Q’MAX AMERICA 
INC.; PATRIOT SOLIDS CONTROL; and PATRIOT DRILLING SOLUTIONS, 
 
 Defendants 
 

 
PLAINTIFF’S MOTION FOR CLASS CERTIFICATION OF STATE LAW CLAIMS 

 

 
Under FED. R. CIV. PROC. 23, Plaintiff submits the following Motion for Class 

Certification of State Law Claims (the “Motion”) seeking to certify a class of workers who 

were misclassified as independent contractors and not paid the overtime premium.  

Defendants oppose this Motion. 

I.  INTRODUCTION 

 In certifying a class, the critical question is whether class litigation can be 

conducted efficiently.  This question, in turn, depends on the extent to which the lawsuit 

presents litigation issues common across the proposed class.  This lawsuit asks 

whether Defendants misclassified employees as independent contractors in order to 

avoid paying the “time and one-half” overtime premium for overtime hours worked by 

these employees.  If these employees were not contractors as Defendants contend, 

then Plaintiff and any class members are entitled to easily calculable statutory 
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damages.  Given that the ultimate liability and damages issues are common to all, and 

given the absence of any significant class member differences, the proposed class 

action should be certified.  This is particularly the case given the broad remedial goals 

of the overtime laws. 

II.  FACTUAL BACKGROUND AND PROPOSED CLASS DEFINITION1 

Defendants own and operate oil and gas industry service companies that 

provide, inter alia, individuals to work at their clients’ oil and gas rigs and facilities.  See 

Amended Complaint (Doc. 18) at ¶ 15.  During the time period relevant to this lawsuit, 

Defendants employed individuals described as non-employee “consultants,” 

“contractors,” or “independent contractors” (collectively “Consultants”) who worked for 

Defendants pursuant to a Master Service Agreement.  See, e.g., Declaration of Joseph 

Sanchez (“Sanchez Dec.”) at ¶7, attached hereto as Exhibit A.   Sections 3 and 7 of the 

Master Service Agreement dictate that Consultants will be paid on a day-rate basis for 

their work and are uniformly classified by Defendants as non-employee independent 

contractors.  Id.     

The Master Service Agreement, however, is not the only uniform corporate policy 

that Defendants require their Consultants to adhere to.  Defendants generally require 

Consultants to abide by the same corporate mandates and policies that apply to 

employees.  For example, even though Mr. Sanchez was a Consultant, Defendants 

                                                           
1 “When deciding whether the proposed class meets the requirements of Rule 23, the 
Court accepts the plaintiff’s substantive allegations as true, though it need not blindly 
rely on conclusory allegations and may consider the legal and factual issues which the 
complaint presents.”  Lopez v. Next Generation Construction and Environmental, LLC, 
Case No. 16-cv-00076-CMA-KLM, at 3 (D.Colo. 2017). 
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issued to him a written “Disciplinary Program” that makes various references to Patriot 

Drilling, and, more importantly, is applicable to both employees and Consultants.  

(Sanchez Dec. at ¶7).  Similarly, Patriot Solids issued “Stop Work Authority Program” 

and “Drug & Alcohol Policy” documents and Patriot Drilling issued an “Accident 

Reporting” policy.  Id.  Importantly, these policies expressly apply to both employees 

and Consultants.  Id. 

Consultants also were issued company policy documents by Defendants that 

refer exclusively to “employees.”  These include documents issued by Q’Max America 

entitled: “Acknowledgment Regarding Trade Secrets and Prior Agreements Limiting 

Competition;” “Confidentiality, Non-Compete and Non-Solicitation Agreement;” and 

“Disclosure and Consent to Obtain Employee Information.”  Id.  

These policy documents support Mr. Sanchez’s assertion that he and other 

Consultants were actually “employees” of Defendants in spite of Defendants’ uniform 

non-employee classification.  See Amended Complaint (Doc. 18) at ¶ 22.  This is 

because, inter alia:  (i) Defendants micromanage the manner in which Consultants 

perform their work, leaving them with little independent discretion or control over their 

work; (ii) Consultants have virtually no opportunity for profit or loss depending upon their 

managerial skill; (iii) Consultants’ personal investment in equipment is minimal and they 

have little discretion in selecting the materials and products to be used for their work; 

(iv) the services rendered by Consultants do not require any special skills beyond those 

easily obtained through routine on-the-job training; (v) Consultants’ positions are 

permanent in that Defendants’ scheduling practices make it unrealistic for them to 
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pursue other business opportunities; and (vi) the services rendered by Consultants are 

an integral part of Defendants’ business.  Id. 

Mr. Sanchez worked as a Consultant for Defendants from approximately 

December 2016 until approximately February 2017.  (Sanchez Dec. at ¶2).  As a 

Consultant, Mr. Sanchez was paid a day-rate of $350.00.  Id.  He also typically was 

scheduled to work 12 hour shifts and regularly worked over 40 hours in a week.  Id. at 

¶3.  This pay scheme was common to all Consultants.  Id. at ¶6. 

Mr. Sanchez alleges that Defendants violated Colorado state law by uniformly 

misclassifying him and other Consultants as non-employees and then failing to pay 

them overtime premium compensation for hours worked over 12 in a day and/or 40 in a 

week.  (Am. Compl. at ¶ 27).  Instead, Consultants were just paid a day-rate by 

Defendants even though state law requires that employers pay day-rate workers extra 

premium compensation for their overtime hours.2   Plaintiff seeks backwages on behalf 

of the following defined class: All individuals who, at any time from June 7, 20113 to 

present, worked for some or all of the Defendants and were classified as non-

employees pursuant to any version of the Master Service Agreement or any 

similar contract. 

 

                                                           
2 Section 10(a) of the Master Service Agreement provides that all Consultants are 
subject to Colorado law, regardless of the state they worked in.  (Sanchez Dec. at ¶7). 
3 The Colorado Minimum Wage Act, C.R.S. §8-6-101, et seq., as implemented by the 
Colorado Minimum Wage Order (the “Minimum Wage Act”) contains no limitations 
period for private claims and, therefore, the six year limitations period set forth in C.R.S. 
§13–80–103.5(1)(a) applies.  Fishburn v. City of Colorado Springs, 919 P.2d 847, 849-
50 (Colo.App. 1995).  
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III.  ARGUMENT  
 
A. Legal Standard 
 
 Class certification is appropriate when the plaintiff can demonstrate that the class 

meets all of the requirements of Rule 23(a) and one or more of the requirements of Rule 

23(b).  In making this determination, the Court should err in favor of class certification, 

Lopez, Case No. 16-cv-00076-CMA-KLM, at 4 (“In doubtful cases, class certification is 

favored.”)  “‘[I]f there is to be an error made, let it be in favor and not against the 

maintenance of the class action, for it is always subject to modification should later 

developments during the course of the trial so require.’” Id. at 8 citing Esplin v. Hirschi, 

402 F.2d 94, 99 (10th Cir. 1968). 

Moreover, FED. R. CIV. PROC. 23 should be “liberally interpreted” to support the 

“policy [in] favor [of] maintenance of class actions.”  King. v. Kansas City South. Indus., 

Inc., 519 F.2d 20, 25-6 (7th Cir. 1975); Gunnells v. Healthplan Serv., Inc., 348 F.3d 417, 

424 (4th Cir. 2003)(“[C]ourts should ‘give Rule 23 a liberal rather than a restrictive 

construction, adopting a standard of flexibility in application which will in the particular 

case best serve the ends of justice for the affected parties and promote judicial 

efficiency.’”) citing In re A.H. Robins, 880 F.2d 709 (4th Cir. 1989); Marisol A. v. Giuliani, 

126 F.3d 372, 377 (2nd Cir. 1997). 

 The policy of liberal application of the class action procedural device is 

particularly appropriate given the remedial nature of the Colorado wage laws. Hartman 

v. Comm. Responsibility Center, Inc., 87 P.3d 202, 207 (Colo.App. 2003)(“The purpose 

of the Wage Act is to assure the timely payment of wages and to afford adequate 
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judicial relief when wages are not paid.  The Act is to be liberally construed to carry out 

that purpose.”); C.R.S. §8-6-102 (Minimum Wage Act “shall be liberally construed . . . .”)  

These policy concerns argue for flexible use of the class action device to make it both 

efficient and cost-effective for aggrieved employees to recover wages due. 

B. The Proposed Class Action Satisfies Each of the Requirements of FED. R.  
 CIV. PROC. 23(a). 
 

1. With Over 100 Class Members, the Proposed Class Action Satisfies 
the “Numerosity” Requirement of FED. R. CIV. PROC. 23(a)(1). 

 
 The first FED. R CIV. PROC. 23(a) criterion is that the members of the class be so 

“numerous” that joinder would be “impracticable.”  This requirement is satisfied by 40 

potential class members.  Lopez, Case No. 16-cv-00076-CMA-KLM, at 10-11; H. 

NEWBERG & CONTE, 1 NEWBERG ON CLASS ACTIONS §3.5 (4th ed. 2003); 5 JAMES WM. 

MOORE, ET AL., MOORE’S FEDERAL PRACTICE §§23.22 (3)(a)(Matthew Bender 3d ed. 

1999); Bennett v. Sprint Nextel Corp., 298 F.R.D. 498, 504–505 (D. Kan. 2014)(finding 

“good faith estimate of at least 50 [class] members” sufficient to satisfy numerosity); 

Robidoux v. Celani, 987 F.2d 931, 936 (2nd Cir. 1993); Stewart v. Abraham, 275 F.3d 

220, 226-227 (3rd Cir. 2001); Consolidated Rail Corp. v. Town of Hyde Park, 47 F.3d 

473, 483 (2nd Cir. 1995). 

Here, Defendants’ counsel has represented that there are at least 100 putative 

class members who worked as Consultants within the last three years alone.  Thus, 

joinder would be impracticable and the numerosity requirement is satisfied. 
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2. The Proposed Class Action Satisfies the “Commonality” 
Requirement of FED. R. CIV. PROC. 23(a)(2) Because Only One Issue 
Must be “Common”. 

 
Under FED. R. CIV. PROC. 23(a)(2), only one issue need be common in a 

proposed class action before “commonality” is demonstrated.  Lopez, Case No. 16-cv-

00076-CMA-KLM, at 11; J.B. ex rel. Hart v. Valdez, 186 F.3d 1280, 1288 (10th Cir. 

1999).  As described in Section III(C)(1) below, however, every significant issue in the 

proposed class action is common. 

3. The Proposed Class Action Satisfies the “Typicality” Requirement of 
FED. R. CIV. PROC. 23(a)(3) Because Plaintiff’s Claims are Identical to 
Those of the Class Members. 

 
 The third criterion for class certification under Rule 23(a)(3) is that the claims of 

Plaintiff must be typical of those of the other potential class members.  The inquiry is 

whether the claims or defenses are of the same type, e.g., whether they arise from a 

common course of conduct and involve similar legal analysis, theories and claims.  

Adamson v. Bowen, 855 F.2d 668, 676 (10th Cir. 1988).  This is not to say, however, 

that the factual circumstances of each plaintiff must be identical.  Rather, the presence 

of differing factual circumstances will not defeat the “typicality” requirement so long as 

the claims of the class representative and class members “are based on the same legal 

or remedial theory.”  Lopez, Case No. 16-cv-00076-CMA-KLM, at 12; Bass v. PJCOMN 

Acquisition Corp., No. 09- CV-01614-REB-MEH, 2011 WL 2149602, at *3 (D. Colo. 

June 1, 2011); Penn v. San Juan Hosp., Inc. 528 F.2d 1181, 1189 (10th Cir. 1975). 

 Plaintiff’s legal theories and claims are identical to those of the putative class 

members.  In particular, as described in Section III(C)(1), below, Plaintiff contends that 
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Defendants engaged in a course of conduct vis-à-vis Plaintiff and other Consultants 

which violated Colorado’s overtime requirements.  Plaintiff’s claims, and those of other 

potential class members, are based on the same conduct and compensation practices, 

seek identical remedies, and – therefore – satisfy the typicality requirement. 

4. Because There Are No Conflicts of Interest and Class Counsel Is 
Experienced in Complex Litigation, the Proposed Class Action 
Satisfies the “Adequacy” Requirement of FED. R. CIV. PROC. 23(a)(4). 

 
 The final requirement of FED. R. CIV. PROC. 23(a)(4) is that “the representative 

parties will fairly and adequately protect the interests of the class.”  There are two sub-

requirements for adequacy: 1) the absence of any conflict of interest between Plaintiff 

and the other class members; and 2) the presence of competent counsel to represent 

the class.  Lopez, Case No. 16-cv-00076-CMA-KLM, at 12; Neiberger v. Hawkins, 208 

F.R.D. 301, 316 (D.Colo. 2002).  The purpose of this requirement is to ensure the lead 

plaintiff “will vigorously prosecute the interests of the class through qualified counsel.”  

Id.; see also Rutter & Wilbanks Corp. v. Shell Oil Co., 314 F.3d 1180, 1187-1188 (10th 

Cir. 2002). 

Plaintiff and other class members all are current or former Consultants 

performing the same oilfield services for Defendants under the same policies as 

Defendants’ employees.  Their claims are identical and run solely against Defendants.  

Plaintiff and other class members do not have contractual relationships with each other, 

hence they do not have cross claims, third party claims, or claims in the nature of 

contribution, comparative fault, or set-off that would place them at odds with each other.  

In short, their interests are identical and not in conflict.   
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Plaintiff’s counsel is broadly experienced in complex litigation, including the 

defense and prosecution of class actions and, considering the factors outlined in FED. R. 

CIV. PROC. 23(g)(1)(A)(i-iv), will provide more than adequate representation to the class.  

See generally Declaration of Brian D. Gonzales, attached hereto as Exhibit B; 

Declaration of R. Andrew Santillo, attached hereto as Exhibit C.  In particular, counsel 

has litigated numerous wage and hour actions, many of which have involved allegations 

of unpaid overtime.  These actions have recovered significant compensation for 

employees and have resulted in widespread policy changes.  Counsel is very familiar 

with state and federal wage and hour laws, and the use of class actions in such cases.    

Given the foregoing, counsel is a more than adequate representative for the proposed 

class. 

C. The Proposed Class Action Satisfies the “Predominance” and “Superiority” 
Requirements of FED. R. CIV. PROC. 23(b). 

 
 Prior to class certification, Plaintiff must satisfy each of the four prerequisites of 

FED. R. CIV. PROC. 23(a), as well as one of the requirements of FED. R. CIV. PROC. 23(b).  

In this instance, Plaintiff has met all of the prerequisites FED. R. CIV. PROC. 23(a) as well 

as the requirements of FED. R. CIV. PROC. 23(b)(3).  In particular, the proposed Class 

Action satisfies Rule 23(b)(3) because 1) “questions of law or fact common to class 

members predominate over any questions affecting only individual members” 

(“predominance”), and 2) a class action would be “superior to other available methods 

for fairly and efficiently adjudicating the controversy” (“superiority”). 
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 1. Common Issues Predominate in the Proposed Class Action. 
 

To determine whether there is a “predominance” of common questions, courts 

look for a “common nucleus of operative facts. . . .”  Heartland Comm., Inc. v. Sprint 

Corp., 161 F.R.D. 111, 117 (D.Kan. 1995).  It is not necessary to demonstrate that all 

issues are identical for the entire class and, indeed, the presence of individual issues 

among class members does not bar certification provided that “common issues” 

predominate.  Id. at 817.  “Essentially, the predominance prong ‘asks whether the 

common, aggregation-enabling, issues in the case are more prevalent or important than 

the non-common, aggregation-defeating, individual issues.’”  Lopez, Case No. 16-cv-

00076-CMA-KLM, at 5 citing CGC Holding Co., LLC v. Broad and Cassel, 773 F.3d 

1076, 1087 (10th Circ. 2014). 

 As discussed in Section II, above, Defendants’ Consultants worked under 

policies identical to those of its employees.  The “common nucleus” presented by this 

claim includes the question of whether Defendants’ classification of Consultants violated 

Colorado law.  Because the pay policies were identical for all of Defendants’ 

Consultants, the issues that need to be resolved to establish Defendants’ liability 

predominate over any ancillary issues.    

2. The Proposed Class Action is Superior to Other Forms of Case 
Management. 
 

 The second prong of the Rule 23(b)(3) test is whether a class action would be 

“superior” to other methods for adjudicating the controversy.  Four “matters pertinent” to 

the “superiority” analysis are: 1) “[t]he class members’ interest in individually  
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controlling . . . separate actions”, 2) “[t]he extent and nature of any litigation concerning 

the controversy already begun”, 3) “[t]he desirability . . . of concentrating the litigation of 

the claims in the particular forum”, and 4) “the likely difficulties in managing a class 

action.”  All four of these factors demonstrate the superiority of the proposed class 

action. 

The individual claims at issue in this class action involve small amounts and, for 

most (all) class members, it would not be cost-effective to retain counsel to file an 

individual lawsuit.  On information and belief, many of the class members do not have 

the financial means to hire counsel.  The class action process would provide an 

opportunity that is otherwise not practicable or that is simply unavailable for many of the 

individual class members.  As discussed above, allowing employees a cost-effective 

avenue to recover unpaid minimum wages is a primary goal of the state overtime laws.   

The proposed class action presents no unique difficulties from a case 

management perspective, and – for a number of reasons – would be easier to 

administer than most class actions.  Most importantly, this class action involves a 

relatively small number of employees.  Similarly, the case involves discrete violations of 

specific state statutes with easily calculable statutory damages.  As a result, when 

compared to the prospect of multiple class actions involving dozens of states and even 

millions of class members, this class action would be quite simple to administer.   

IV.  CONCLUSION 

 The proposed class action satisfies each of the Rule 23(a) requirements.  As 

well, because the class action is predominated by common issues arising from a 

Case 1:17-cv-01382-CMA-KLM   Document 46   Filed 10/11/17   USDC Colorado   Page 11 of 13



 

12 

standard employment relationship, and would be superior to myriad individual actions, it 

likewise satisfies the requirements of Rule 23(b)(3).  In short, the claims in this lawsuit 

are ideal for class resolution. 

 WHEREFORE, Plaintiff respectfully requests the Court to certify the class action 

defined above and appoint the undersigned as counsel for the class. 

Respectfully submitted this 11th day of October, 2017. 

   
s/Brian D. Gonzales 

     _________________________________ 
     Brian D. Gonzales 

THE LAW OFFICES OF BRIAN D. GONZALES, PLLC  
2580 East Harmony Road, Suite 201 
Fort Collins, Colorado  80528 
Telephone: (970) 214-0562 
BGonzales@ColoradoWageLaw.com  
 
Peter Winebrake 

      R. Andrew Santillo 
      WINEBRAKE & SANTILLO, LLC     
      715 Twining Road, Suite 211 
      Dresher, Pennsylvania  19025 
      Telephone: (215) 884-2491 
      Facsimile: (215) 884-2492 
      pwinebrake@winebrakelaw.com  
      asantillo@winebrakelaw.com  

  
Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 
 
I hereby certify that, on this 11th day of October, 2017, the foregoing 

PLAINTIFF’S MOTION FOR CLASS CERTIFICATION OF STATE LAW CLAIMS was 
served electronically on the following:  

 
David Jordan, Esq. 
LITTLER MENDELSON, P.C. 
1301 McKinney Street, Suite 1900  
Houston, TX 77010 
DJordan@littler.com     
 
Peter G. Koclanes, Esq 
SHERMAN & HOWARD L.L.C. 
633 Seventeenth Street, Suite 3000 
Denver, CO 80202 
pkoclanes@shermanhoward.com  
 
Joseph M. McLaughlin, Esq. 
Karen Horvitz Hunt, Esq. 
SIMPSON THACHER  & BARTLETT LLP 
425 Lexington Avenue 
New York, NY 10017   
karen.hunt@stblaw.com  
        
       s/Brian D.Gonzales 
     _________________________________ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No. 1:17-cv-01382-CMA-KLM 
 
JOSEPH SANCHEZ, on behalf of himself and all similarly situated persons, 
 
 Plaintiff, 
 
v. 
 
PALLADIUM EQUITY PARTNERS, LLC; Q’MAX SOLUTIONS INC.; Q’MAX AMERICA 
INC.; PATRIOT SOLIDS CONTROL; and PATRIOT DRILLING SOLUTIONS, 
 
 Defendants 
 
 

DECLARATION OF JOSEPH SANCHEZ 
 

 
I, Joseph Sanchez, in accordance with the requirements of 28 U.S.C. §1746, 

hereby declare:   

1. I am over the age of 18 and am competent to make the following statements.   

2.  From approximately December 2016 until approximately February 2017, I 

worked for the Defendants as a Solids Control Technician (“SCT”) at the oil and gas rigs of 

Defendants’ clients.  In this position I was paid a set amount of $350.00 for each day that I 

worked plus a per diem of $25.00.  I was also told that the Defendants would treat me as 

an “independent contractor” and not an “employee.” 

3. As a SCT, the Defendants scheduled me to work 14 days straight and then 

have 14 days off.  Each day I was scheduled to work 12 hour shifts, but I would often work 

more than 12 hours in a day.  As a result, I would work approximately 84 hours per week 

for the Defendants when they scheduled me to work.   
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4. When I worked over 40 hours in a week, I did not receive any extra pay from 

the Defendants.  Instead, I just got my $350.00 for each day I worked plus my per diem. 

5. During my approximately two months working for the Defendants, I got to 

know some of the other SCTs who worked on the rigs with me.  There were at least 20 

other SCTs who were working for the Defendants during the same period I was.  I was told 

that there was a lot of turnover among the Defendants’ SCTs.  This is consistent with what 

I have seen at other oil and gas companies that I have worked for.  

6. Based on my conversations with the other SCTs that I worked with for the 

Defendants, I learned that they were also paid a day-rate plus a per diem for each day 

worked and did not get extra overtime pay from the Defendants.  Like me, they were also 

scheduled for 12 hour shifts for 14 days straight and then would have 14 days off.  The 

SCTs I spoke with also told me that they the Defendants were treating them as 

independent contractors instead of employees. 

7. After I got hired to work for the Defendants, I was given several documents to 

sign before I could start working on a rig.  These include the “Master Service Agreement”, 

the “Disciplinary Program”, the “Stop Work Authority Program”, the “Drug & Alcohol 

Policy”, the “Accident Reporting” policy, the “Acknowledgment Regarding Trade Secrets 

and Prior Agreements Limiting Competition”, the “Confidentiality, Non-Compete and Non-

Solicitation Agreement”, and the “Disclosure and Consent to Obtain Employee Information” 

document.  I was told that all of the Defendants’ SCTs had to complete this same 

paperwork that I did.  True and correct copies of theses documents are attached to this 

declaration as Exhibits 1-8.   
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I HEREBY DECLARE, UNDER PENALTY OF PERJURY AND PURSUANT TO 28 
U.S.C. § 1746, THAT THE ABOVE FACTS ARE TRUE AND CORRECT: 

 
 
 
____________     _______________________  
Date       Joseph Sanchez 

DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B

10/5/2017
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MASTER SERVICE AGREEMENT 
 

INDEPENDENT CONTRACTOR 

 

Name of Consulting, LLC: _________________________ 

 

Contact Name:  ______________________________ 

 

Mailing Address:  ______________________________ 

 

City, State, Zip:  ______________________________ 

 

Cell Phone:   ______________________________ 

Email:   _______________________________ 

 

Tax Payer ID # _______________________________ 

 

Emergency Contact Name: _______________________ 

 

Emergency Contact Phone: _______________________ 

 

 

 

THIS AGREEMENT, made and entered into this _______ day of _______________, 20______(“Agreement”) by and between 

Patriot Solids Control, a Division of Q’Max America (“Company”) and the independent contractor set forth above 

(“Contractor”). 
 

WITNESSETH: 
 

WHEREAS, Company may from time to time desire Contractor to perform consulting services related to Company’s oil and gas 

solids control operations; and, 
 

WHEREAS, Company and Contractor desire to establish certain general terms and conditions which shall apply to and become 

part of each and every contract, whether written or oral, entered into between the parties. 
 

NOW, THEREFORE, in consideration of the mutual promises and agreements herein contained, the parties hereto mutually 

agree as follows:  
 

1.  AGREEMENT. This Agreement shall control and govern all work and/or equipment, materials or supplies furnished 

by Contractor for Company (“Contractor’s Services”). In the event there is a conflict between the provisions herein and 

any oral or verbal contract or work order between the parties hereto in connection with the subject matter herein, it is 

understood and agreed that the provisions herein shall be controlling. It is expressly understood and agreed by the parties 

hereto that no provision of any work order or other written instrument is used by either party shall supersede the provisions 

of this Agreement unless specific reference to this Agreement is made therein and said instrument is signed by an officer or 

other duly authorized person for each party. This Agreement does not obligate Company to use Contractor’s Services, nor 

does it obligate Contractor to provide Contractor’s Services. 

 

2.  TERM OF AGREEMENT. This Agreement shall continue in full force and effect for a term of one (1) years from the 

date this Agreement is made and from year to year thereafter unless terminated by thirty (30) days’ written notice by one 

party hereto to the other party. Such termination shall not relive either party of its respective obligations and liabilities 

arising from or incident to Contractor’s Services performed hereunder prior to the date of termination. 

 

3.  COMPENSATION AND PAYMENT. Company agrees to pay Contractor for work performed within 30 days after 

Contractor’s Services at the rate listed on Exhibit A attached hereto and incorporation herein. The rate may be changed 

from time to time as long as it is written and signed by both parties. 

 

4.  INDEMNIFICATION. To the fullest extent permitted by law, the Contractor shall and does agree to indemnify and 

hold harmless the Company, its affiliated companies, their joint owners, officers, directors, shareholders, employees, and 

agents (“Indemnitee”) from and against all claims, damages, losses, liens, causes of action, suits, judgments, penalties, 

fines and expenses, including attorney fees, of any nature, kind or description whatsoever (hereinafter collectively referred 

to as “Liabilities”) of any person or entity whomsoever arising out of, caused in whole or in part by or resulting directly or 

indirectly from any act or omission, including negligence, of Contractor, even if these Liabilities are caused in part by the 

negligence or omission of any Indemnitee. 
 

5. INSURANCE.  
 

(A). Contractor shall maintain and pay for the following insurance: 
 

(i) Worker’s Compensation insurance (including employer’s liability) complying with applicable laws with 

minimum limits as required by such applicable laws;  
 

(ii) Commercial General Liability insurance with a single limit of not less than $1,000,000.00 per occurrence 

$2,000,000.00 general aggregate; and, 
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(iii) Automobile Liability insurance with limits of at least $1,000,000.00 each occurrence for bodily injury and 

proper damage liability combined and insuring liability arising out of the ownership, maintenance, or use of 

any owned, hired, or non-owned vehicles.  
 

(B). Each  policy of insurance carried pursuant to this Agreement shall provide that such insurance shall not be cancelable 

except with thirty (30) days written notice to the additional insureds, including Company. In addition, each insurance policy 

shall be maintained in force from the commencement of Contractor’s Services until final completion of Contractor’s 

Services and the Commercial General Liability insurance coverage, including additional insured coverage for Company, 

shall be maintained in force until expiration of the applicable statute of limitations for claims related to Contractor’s 

Services.  
 

(C). The Commercial General Liability policy shall name Company as an additional insured. The additional insureds shall 

be provided the same coverage as provided by Contractor. All policies shall provide that the additional insured coverage 

shall be primary and that any other insurance coverage carried by or otherwise available to the additional insureds will be 

excess and will not contribute with this additional insured coverage.  
 

(D). Prior to the commencement of Contractor’s Services, Contractor shall give Company a certificate of insurance 

evidencing each insurance policy required by this section. 
 

(E). To the extent permitted by law, Contractor hereby waives subrogation of claims against Company, its affiliates, agents 

and employees.  
 

6. ASSIGNED SERVICE JOBS.  Upon notification by Company of the desire for Contractor’s Services and 

acceptance by Contractor, Contractor will commence Contractor’s Services at the agreed upon time (“Assigned 

Service Job”), and continue such operations diligently, with due care and without delay, in a good and workmanlike 

manner. Company may replace or terminate Contractor on any Assigned Service Job upon written or oral notification.  
 

7. INDEPENDENT CONTRACTOR STATUS. Contractor is an independent contractor with the freedom of accepting 

or rejecting assignments under this Agreement and determining the specific manner in which the services are provided 

under this Agreement. Contractor will at no time be considered an employee of the Company and is not entitled to any 

employee benefits and is not covered by any insurance, including health insurance or worker’s compensation 

insurance. Contractor shall be responsible for the payment of all federal, state, and local taxes contributions imposed 

or required in connection with the services to be provided hereunder, including any such payment due under 

unemployment insurance, social security, income tax laws and sales or service tax laws. Contractor shall be required 

to supply its own tools necessary for completion of Contractor’s Services, including but not limited to, a vehicle, 

personal protective equipment, computer, and cell phone.  
 

8. CONFIDENTITALITY OBLIGATIONS. The Company owns certain confidential information crucial to its 

business or financial affairs, know-how, process, marketing plans, bids, techniques, products, services, contracts, 

forms, research and development, plans or projections, and all information relating to the Company’s solids control 

and formulations (“Confidential Information”). The Company also owns confidential information about its existing 

customers and prospective customers, including their identities, contact people, needs, records, the source for referrals 

and new business, market data and other confidential customer information (“Customer Records”) and, through the 

expenditure of considerable effort and resources, the Company has developed and will continue to develop leads on 

prospective customers.  
 

 (A). Contractor will be providing Contractor’s Services. As a result of those services, Contractor will have access to 

Confidential Information and Customer Records. Contractor recognizes and acknowledges that the Confidential Information 

and Customer Records are legally protected interests and that the improper disclosure or use of the Confidential Information 

and Customer Records by Contractor directly or indirectly, as a result of Contractor’s action or inaction, would cause 

irreparable injury to Company by jeopardizing, compromising, and perhaps eliminating the competitive advantage Company 

holds or may hold because of the existence and secrecy of the Confidential Information and Customer Records.  
 

 (B). Contractor will not use or seek to use any of Company’s Confidential Information or Customer Records for its own 

benefit or for the benefit of any other person or business or in any way adverse to Company’s interests; and Contractor will 

preserve the secrecy of and will not disclose directly or indirectly to any other person or business any of Contractor’s 

Confidential Information and Customer Records without the express written consent of Company prior to its disclosure.  
 

 (C). If Contractor should fail to maintain the confidentiality of any Confidential Information or Customer Records 

covered by this Agreement, Company will be entitled to preliminary and permanent injunctive relief as well as an equitable 

accounting of all profits or benefits arising out of such violation, which remedy shall be in addition to any other rights or 

remedies to which Company may be entitled. 
 

9.  STANDARDS OF CONDUCT. Contractor agrees to comply with Federal and State laws (including labor and employment 

laws), ordinances and rules, regulations and order of governmental agencies applicable to Contractor’s Services. As a part of 

performing Contractor’s Services, Contractor agrees to arrive at the jobsite at the designated time; follow all safety 

procedures and requirements applicable to Contractor’s Services; and, conduct themselves in a safe, professional and 

respectful manner.  
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10. MISCELLANEOUS 

 

 (A). The Agreement shall be construed and interpreted in accordance with the laws of the State of Colorado.  

 

 (B). Where required for proper interpretation, words in the singular shall include the plural; and words of any gender 

shall include all genders. The descriptive headings of the paragraphs in this Agreement are for convenience only and shall 

not control or affect the meaning or construction of any of the provisions hereof. 

 

 (C). If either party files a lawsuit or action in connection with this Agreement, the prevailing party in such action shall 

be entitled to recover from the non-prevailing party, in addition to all other remedies or damages as limited herein, 

reasonable attorneys’ and costs of court incurred in such action. 

 

 (D). This Agreement including the exhibits attached hereto constitutes the entire agreement between the parties hereto 

pertaining to the subject matter hereof and supersedes all prior and contemporaneous agreements and understandings, oral or 

written, of the parties in connection therewith.  

 

 (E). This Agreement may be executed in counterparts, each of which shall be deemed an original and all of which when 

taken together shall constitute the whole. Facsimile signatures will be treated as originals.  

 

 (F). The parties acknowledge that they have had the opportunity to be represented by counsel in connection with the 

transactions contemplated herein and that this Agreement shall be interpreted according to its fair construction. 

 

 (G). If any provision in this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any 

respect, such invalidity, illegality, or unenforceability shall not affect any other provision hereof, and this Agreement shall 

be construed as if such invalid, illegal, or unenforceable provision had never been contained herein. 

 

 (H). This Agreement may not be amended and no condition, covenant, or obligation may be waived, except by an 

agreement in writing signed by Contractor and Company. 

 

This Agreement is effective as of the ________ day of _________________, 20______. 

 

 

CONTRACTOR 

 

Signature:  ____________________________ 

 

Name:  ____________________________ 

 

Title:  ____________________________ 

 

 

Patriot Solids Control, a Division of Q’Max America 

 

Signature: ____________________________ 

 

Name: ____________________________ 

 

Title:  ____________________________ 
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EXHIBIT A 

COMPENSATION 
 

Contractor will be paid a rig rate per day of $350.00 and a $25.00 per diem for the Contractor’s services on the 

rig. 

 

COMPANY WILL NOT REIMBURSE ANY EXPENSES INCURRED BY THE CONTRACTOR 

UNLESS CONTRACTOR RECEIVES PRIOR WRITTEN AUTHORIZATION FROM COMPANY.  

 

Revision Date: 12/6/16 
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Subject: Disciplinary Program                   Date:  April 1, 2014 

Revision Number:             4   
 

Approved: 
 

 
 

Patriot Solids Control: 
A Division of Q’Max America 

 
 

1 . 0 P u r p o s e 
 

A Disciplinary Program has been established for employees/consultants at Patriot Solids Control. 
The purpose of this Program is to establish and provide a work environment where Patriot Solids 
Control employees/consultants are protected and accidents are prevented. The implementation of a 
disciplinary system helps ensure workplace safety and health by letting the employees know the 
expectations of Patriot Solids Control and correcting their behavior before an accident occurs. 

2.0 Scope and Application 
 

All employees and consultants are expected to be knowledgeable of Patriot Solids Control 
Disciplinary Program. Patriot Solids Control will require all employees to sign a form stating that 
they have read and will adhere to the guidelines in this Program to assure a healthy, safe work 
environment (Appendix 6.1). 

 

3 . 0 D i s c u s s i o n 

The existence of a Disciplinary Program is critical in assuring the successful implementation of the 
Patriot Solids Control Safety and Health Program. The Patriot Solids Control Disciplinary Program 
establishes clear rules and safe working practices. This Program also states the actions that Patriot 
Solids Control will invoke if employees or consultants break these rules. All employees’ and 
consultants, regardless of their position, are responsible for the enforcement of this Disciplinary 
Program. 

 

4 . 0 P r o c e d u r e 
 

4.1       Employee/Consultant Information and Training 
 

Patriot Drilling Fluids has determined what is considered minor and major violations of their 
policy. Major violations are considered immediate grounds for termination regardless of the 
circumstances. Minor violations by an employee/consultant will result in a meeting with 
their direct supervisor. A written statement dated and signed by both the supervisor and 
employee/consultant documenting the minor violation and corrective actions to be taken 
will be placed in the employee’s file (Appendix 6.2). More than 3 minor violations in an 
employee’s or consultant’s file (even if different violations) will be considered equivalent to a 
major violation and will result in an employee’s or consultant’s discharge.
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4.2 Termination and Discharge 
 

The list of major violations and grounds for immediate termination are for the following: 
 

   Drinking alcohol, and/or drug abuse prior to or during working hours. 
 

   Fighting, provoking or engaging in an act of violence against another person 
on Patriot Solids Control or client property. 

 

   Theft of Patriot Solids Control equipment and material. 
 

   Willful destruction of Patriot Solids Control property. 
 

   Failure to wear Personal Protective Equipment. 
 

   Not using safety harnesses and lanyards when there is a potential for falling. 
 

   Removing and/or making inoperative safety guards on tools and equipment. 
 

   Tampering with machine safeguards or removing machine tags or locks. 
 

   Removing barriers and/or guardrails and not replacing them. 
 

   Failure to follow recognized industry practices. 
 

   Failure to follow rules regarding the use of company equipment or materials. 
 

   Major traffic violations while using a company vehicle. 
 

   Engaging in dangerous horseplay. 
 

   Failure to notify Patriot Solids Control of a hazardous situation. 
 

   Failure to abide by Patriot Solids Control safety and health programs/policies or rig 
site safety and health programs/policies.
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4.3       Minor Violations 
 

Minor violations requiring a written warning are as follows: 

 
   Failure to achieve annual re certifications for training or medical 

monitoring/respiratory fit testing (if required) as specified per a Patriot Solids 
Control Program (when adequate opportunities for training has been provided by 
Patriot Solids Control). 

 
   Repetitive lateness on a job site. 

 
   Minor traffic violations while using a company vehicle. 

 
   Failure to read and safety meeting forms or other documentation required by 

additional Patriot Solids Control Programs or rig/well site operator 
Programs. 

 
   Failure to properly care and maintain issued PPE. 

 
   Failure to maintain Patriot Solids Control facilities and equipment.
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5.0 Patriot Drilling Fluids Mission Statement 
 

 
Patriot Solids Control is dedicated to providing a safe work environment, free of recognizable 
hazards. A strict policy of compliance with all applicable state and federal standards codes and 
regulations is adhered to by Patriot Solids Control. All Patriot Solids Control employees should 
recognize and accept their responsibility for ensuring a safe and healthy work experience. Patriot 
Solids Control supervisors are ultimately responsible for ensuring that this policy is implemented 
and to make the commitment to safety that is required for a safe work environment. 

 
5.1       Understanding and Agreeing to Patriot Solids Control Disciplinary Program 

 
F o r m 

 

 
 
 
 
 
 
 
 
 

UNDERSTANDING AND AGREEING TO PATRIOT SOLIDS CONTROL 
DISCIPLINARY PROGRAM 

 

 
Name                                                                           Date of Hire 

 
Employee ID #                                                             Today’s Date 

 

 
 
 

As a Patriot Solids Control employee/contractor it is your responsibility to maintain the 
highest possible standards of compliance with all Patriot Drilling Fluids, , LLC health and 
safety guidelines. 

 
To ensure this standard is met and to achieve the objective of the Patriot Solids Control 
mission statement, a Disciplinary Program has been prepared and implemented. 

 
By placing your signature below, you are stating that you have read the Disciplinary Program and 
will abide by the rules and procedures set for by Patriot Solids Control to ensure 
employees’/contractors’ safety and health in the work place. 

 
Any questions should be directed to your Supervisor or Patriot Solids Control Safety, Health, 
and Environmental department. 

 

 
 
 
 
 
 
 
 

Employee’s/Contractor’s Printed Name                                     Signature 
 

 
 
 

4
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5.2 Management Disciplinary Program – Form 
 

 
Employee Disciplinary Form 

 
 Performance  Warning  Termination 

Discussion  1 
2 

3 

  

 
Employee Name                                                                 Position    

 

Manager/Supervisor    
 

Date, Time and Location of Discussion   

 

Reason for Discussion (detailed description) 
 
 
 
 
 
 
 
 
 

 
Date of Incident                                                            Time 

 

Witnesses to Incident    

 

Employee’s statement regarding incident 
 
 
 
 
 
 
 
 
 

 
I agree        disagree        with employee’s statement. 

 

Comments:    

 

Disciplinary action to be taken:
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I have read this Employee Disciplinary Form and I understand it. 

 
Signature of Supervisor ___________________________________ Date _______ 

Signature of Witness ____________________________________ Date _______ 

Signature of Employee __________________________________ Date _______ 

This completed form is to be forwarded to Corporate Human Resources and will be placed in the 

employee’s personnel file. 
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Patriot Solids Control 

 
Stop Work Authority Program 

 
 

 

I.  Purpose 
 

A. This Stop Work Authority program is to establish and 
implement a procedure to require all employees/consultants to 
stop any job if any safety or environmental concern arises. 

 

 
 

II. Responsibilities 
 

A. Program Administrator (SH&E Manager) 
 

1. Issue and implement this program and ensure 
that it meets all requirements. 

 

2. Provide training on the contents of this plan and the 
importance of each person’s opinion about job safety to all 
consultants during initial new hire training. 

 

B. Managers and Supervisors 
 

1. Know and understand the proper procedures 
involved in this program. Value the opinions of 
employees/consultants and ensure that no 
employee is ever criticized or reprimanded for 
stopping a job. 

 

2.  Comply with procedures in this plan making sure to 
assess each stopped job thoroughly. 

 

3.  Communicate stopped work situations to HS&E 
Manager.

DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B
Case 1:17-cv-01382-CMA-KLM   Document 46-1   Filed 10/11/17   USDC Colorado   Page 17 of

 40



2  

C. Employees/Consultants 
 

1. Comply with all aspects of this Stop Work Authority 
program. 

 

2. Attend training before employment/consulting to 
understand the requirements of this program. 

 

3. Be aware and communicate any hazards of jobs, stop 
any job immediately if safety or environmental concerns 
arise, report all stopped jobs to immediate supervisor. 
Uncertainty about the control of safety and environmental 
risks require the job to be stopped. 

 

III. General Stop Work Authority Requirements 
 

A. Every employee/consultant is required to stop any job if 
they have uncertainty about the safety or environmental 
risk controls. Managers and supervisors shall assess the 
entire job. It is critical that work not begin again until all 
concerns are addressed and resolved. 

 

1. If an employee/consultant has concerns or questions 
about the safety or environmental controls to prevent 
accidents, the employee/consultant should immediately 
notify coworkers working on the same job of the concern. 

 

2. The employee/consultant should then notify their 
immediate supervisor of their concerns. 

 

3. The supervisor should make sure that the job is halted 
until he/she has an opportunity to go to the worksite and 
assess the safety concerns of the employee/consultant. No 
employee/consultant should be reprimanded or ridiculed 
by their supervisors or peers for stopping any job. 

 

4.  Once the hazards have been mitigated or determined to 
be nonexistent, the supervisor should give approval to 
resume the job. 

 

5. The supervisor should email a brief report to the HS&E 
Department with details about every job stoppage. These 
details shall include the job that was
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stopped, who stopped the job, what the concerns were, and 
if any additional safety measures were required. 

 

6. The HS&E Department will review each stopped job 
report and keep them on file. If a stopped job required 
implementation of additional safety measures, these safety 
measures for that particular task will be shared with other 
facilities performing similar duties. Active participation of 
facilities and individuals may be rewarded. 

 

IV. Training 
 

A. Training 
 

1.  All new employees/consultants will be trained in our Stop 
Work Authority program during new hire training before work 
assignment. Training will be documented on new hire sign in 
sheet that includes the employee’s name, date of training, 
training topics, and trainer’s name. 

 

2.  All current employees/consultants will be trained 
in our Stop Work Authority program through the use 
of monthly safety meetings. 

 

 
 
 
 
 
 

Signature & Date: 
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Drug & Alcohol Policy 
Patriot Solids Control 

 
 In 1988, Congress enacted the Drug Free Workplace Act to require federal contractors to 

establish and maintain a work environment that is free from the effects of drug use and abuse. 

Federal Regulations 49 CFR Part 40 (§382) present the general terms of this program and its 

guidelines. We agree with that goal and believe that Patriot Solids Control has responsibility to its 

employees/consultants and those who use or come in contact with its products/services, to ensure a 

safe and productive work environment.  To satisfy these responsibilities, it is the policy of Patriot 

Solids Control and a condition of employment that an employee/consultant be present and able to 

perform their job free from the effects of alcohol, narcotics, depressants, stimulants, hallucinogens 

and cannabis or any other substances, which can impair job performance. 
 

Our Commitment 
We recognize that drug and alcohol abuse may be a sign of chemical dependency and that substance 
abuse can be successfully treated with professional help. 

 

Patriot Solids Control 
 

Provides an Employee Assistance Program (EAP) through SapList.Com for employees/consultants 

to deal with substance abuse and other personal problems that can affect work performance. Our 

commitment is to help employees/consultants remain productive members of our team. In certain 

circumstances, the company may insist upon a mandatory referral to our EAP as a condition of 

continued employment. No employee/consultant will be disciplined or discriminated against simply 

for seeking help. 
 

Employee Responsibility 
The employee/consultant is responsible for following all of our work and safety rules, and for 
observing the standards of behavior and employer, co-workers, and customers have the right to 
expect from you. In addition, if you believe you may have a problem with drugs or alcohol, you are 
responsible for seeking assistance, whether from or through the company or any other resource, 
before a drug or alcohol problem adversely affects your work performance or results in a violation of 
this policy. The time to seek help is BEFORE you are in “trouble”, NOT AFTER.  If a professional 
assessment is made that you have a problem with Drugs or Alcohol, your continued employment 
may be conditioned upon: 
 
          Entering into and completing a treatment program approved by the company. 

    Signing and living up to a last chance performance agreement. 

    Undergoing a Follow-up Testing Program at companies’ discretion. 

 
Scope of Our Policy 
This Policy and each of its rules apply whenever an employee/consultant is on or in Company 
Property, surrounding grounds and parking lots, leased or rented space. Company time (including 
breaks and meal periods), in any vehicle used on Company business, and in other circumstances 
(such as on customer premises or at business/sales functions) we believe may adversely affect our 
operations, safety, reputation or the administration of this policy.
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Our Drug and Alcohol Rules 
The following rules are extremely important and an employee/consultant who violates any one 
of them will be subject to disciplinary action, up to and including termination. 

 

1. Alcohol: An employee/consultant may not possess, use, transfer, offer, or be under the 

influence of any intoxicating liquor while at work or on company business.  This rule 

prohibits using any alcohol prior to reporting to work, during breaks or meal periods, 

or in conjunction with any Company activity, except social or business events where a 

Corporate Officer has authorized the moderate consumption of Alcoholic Beverages. 

 

2. An employee/consultant will be removed from a Safety Sensitive Position for 24 

hours if your BA is more than .02 and less than .04. A Breath Test over .04 is a 

DOT Violation, and a referral will be required to a Substance Abuse Professional 

before being released back to a safety sensitive position. 

 

 

3. Drugs: An employee/consultant may not possess, use, transfer, offer, share, attempt to 

sell or obtain, manufacture, or be under the influence of any drug or similar substance 

and also may not have any drugs of similar substances present in the body. Thus, an 

employee/consultant who tests positive for any illegal-drug violates this rule. This rule 

also pertains to Prescription drugs being taken without doctor’s authorization. 

 

4. Drug Paraphernalia and Alcohol Containers:  An employee/consultant may not   
possess any Drug Paraphernalia or Alcohol Containers. 

 
5. Prescriptions/ Over–the-counter Medications: It is the employees/consultants 

responsibility to check the potential effects of prescribed drugs and over-the counter 

medications with your doctor or pharmacists before starting work, and to immediately 

let your supervisor know when such use makes it unsafe for you to report to work or 

do your job. 

 

6.   Adulterants:  Any substance that is used for the purpose of manipulating a drug test 

by adding to the specimen or ingesting. 
 

Pre-Employment Testing 
All safety sensitive employees/consultants are required to pass a DOT pre-employment 
urine drug test before being hired. 

 

Random Testing Program 
The Random-testing program is implemented by a third party and/or a computerized 
Selection Process throughout the year. The Third Party Administrator (TPA) combines 

the drivers from our company with drivers from other companies.  The TPA selects 4 

times per year and notifies the DER, Designated Employee Representative.  The DER 

can notify the Driver within the selection period.  When the driver is notified, they must 

test ASAP.  The Federal Motor Carrier Safety Administration does not allow testing 

delays due to convenience or movement of freight. (FMCSA)
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Mandatory Post Accident Testing. 
Post-accident drug and/or alcohol testing will be at supervisor or company request, or as 
Defined in 49 CFR Part 40. See Chart 

 
 

Type of accident involved 

 
Citation issued to the CMV 

driver? (Class A or B) 

 
Test must be 
Performed. 

i.  Human Fatality 
 

 
 

ii. Bodily injury with immediate medical 

treatment away from scene. 

 
iii. Disabling damage to any motor vehicle 

requiring tow away. 

Yes 
No 

 
Yes 

No 

 
Yes 

No 

Yes 
Yes 

 
Yes 

No 

 
Yes 

No 

 
 

Reasonable Suspicion Testing or Reasonable Cause 
At least one Supervisor will be trained in accordance to 49 CFR 382.603 of the Federal 
Register to make these observations of Work Performance, Behavior, and Physical 

Indicators. 
 

    Observable Symptoms or Unusual Behavior. 

 The Odor or Smell of Alcohol or Drugs on the employee’s/consultant’s breath 
or clothes or in an area (such as in a vehicle, office, work area, or restroom) 
immediately controlled or occupied by the employee. 

 Alcohol, alcohol containers, illegal drugs or drug paraphernalia in the 

employee’s/consultant’s possession or in an area controlled or occupied by the 

employee/consultant (vehicle, office, desk restroom.) 

    Unexplained or Significant deterioration in job performance. 

 Unexplained significant changes in behavior (e.g., abusive behavior, 
repeated disregard of safety rules or procedures, insubordination, etc.); 

    Evidence that the employee/consultant may have tampered with a previous drug   

   test. 

    Criminal citations, arrests or convictions involving drugs and alcohol. 

    Unexplained absenteeism or tardiness 

    Employee/consultant admissions regarding drug or alcohol use; 

    Any involvement in any work-related accident or near misses. 

    Any type of Paraphernalia discover on your person or Company Property 
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Fit for Duty 
The company could require a fit for duty exam by a certified Medical Practitioner; this exam 
can be administered along with Drug and Alcohol Screen to determine if employee/consultant 
is fit for Duty.  This could be requested in addition to the DOT Medical card Certificate. 

 
 

Duty to Cooperate 
An employee who fails to cooperate in the administration of this policy generally will be 

terminated and is in violation of §49 CFR Part 40. This includes such things as: 
 

    Refusing to consent to testing, to submit a sample, or to sign required forms. 

 Refusing to cooperate in any way (for example, refusing to courteously and 

candidly cooperate in any interview or investigation, including any form of 

truthfulness, misrepresentation or misleading statements or omissions.); 

    Any form of dishonesty in the investigation or testing process. 

    Refusing to test again at a time of the Company’s choosing whenever any test 
results in a finding of a dilute sample or reasonable suspicion. 

  Failure to accept the referral, to enter into and complete an approved treatment   

      program, or to sign or adhere to the commitments in the Last Chance Performance   

      Agreement. 
 

 

EMPLOYEE/CONSULTANT ACKNOWLEDGEMENT AND CONSENT TO TESTING 
 

 

1. I, _____________________________acknowledge receiving a copy of the      

Company’s Drug and Alcohol Policy. Date: ________________________ 

 

2. I voluntarily agree to provide a sample of my Urine for Testing and to submit to 

any related physical or other examination when I have been requested to do so. 

 
3. I authorize the release of the Test Result (and any other relevant medical 

information) to the Company for its use evaluation and suitability for continued 
employment. I also release the Company from all liability arising out of or 
connected with the testing. 
 

4.   I understand that if I refuse to submit to the testing, to give a requested sample(s), 
to authorize release of the results to the company, and/or if the test results 
indicate that I do not meet the Company’s standards, I may be terminated. 
 

5.   I understand that any attempt to switch, adulterate or in any way tamper with the 

requested sample(s) or to other wise manipulate the testing process will result in 

termination of employment.  I also understand that if my test results are dilute on 

the second testing, I may be terminated. 
 
 

I have read this entire policy and each of the above statements     YesNo 
 
 

 
Signature: ___________________________________________Date: ____________________ 
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A c c i de n t R e po r ti n g a n d I nv e s t i g a ti o n P o i n ts 

For 
P a tri o t S o l i d s  

C o n t r o l  
 
 

 

An accident investigation is a quest for the real events take took place. If 
you do not come very close to the truth in an accident investigation, 
nothing has been accomplished and the opportunity to improve your work 
place has been lost. All accidents and incidents at Patriot Solids Control 
will be investigated and the investigator will be provided with anything 
required to perform the investigation. 

 
The supervisor where the accident took place is the best person to conduct 
an accident investigation. That supervisor knows the job; knows the 
employee/consultant; knows the conditions that were in the department at 
the time; knows the other employees/consultants nearby. Thus that 
supervisor is the best possible person to conduct the accident investigation. 

 
With that in mind the following training points will aid in developing a 
thorough and accurate investigation: 

 

DON’T PLACE BLAME EARLY IN THE INVESTIGATION: 
People will not talk when they feel it may hurt them or someone they like. 
You cannot expect comprehensive, accurate information from people if they 
feel threatened. 

 

DON’T ASK LEADING QUESTIONS: 
Let the people involved tell their own version of what happened. You must 
be impartial and impersonal if you want to get the truth. 

 

DO CONSIDER PERSONAL TRAITS: 
The information you receive from people at the scene may or may not be 
highly accurate. Consider the personal attitudes of the people involved – do 
they dislike the company? Are they attempting to avoid being “involved”? 
Do they normally exaggerate, etc.?
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DO ASK PEOPLE FOR THEIR OPINIONS: 
Often employees/consultants will not speak up because they are not quite 
certain what they saw is important or perhaps they are not sure of what they 
saw. When you ask for their opinion they are more likely to open up. 

 

INTERVIEW WITNESSES AS QUICKLY AS POSSIBLE: 
Interview witnesses as quickly as possible after the accident/incident. You 
will stand the best chances of getting accurate information. Once several 
people (often who did not see the accident) have given and discussed their 
opinions of what happened, its not unusual for a person who actually 
witnessed vital things at the time of the accident to become unsure of what 
he saw and/or to accept what the vocal people pushed forward as “fact.” 

 

GET ALL SIDES: 
Ask a number of witnesses for their story so you get a well-rounded picture 
of the loss. 

 

INVESTIGATE ALL POSSIBLE CLUES: 
Don’t overlook any aspect of the loss. Some little, almost overlooked fact 
may lead to the real cause(s) and thus would result in worthwhile 
preventatives action. Examine equipment, people, environment, weather, etc. 

 

LOOK FOR ALL ACCIDENT CAUSES: 
Accidents are seldom totally caused by one thing. They are most often 
caused by a combination of things that just happen to come together at 
the same time and overload the system and result in an accident/incident. 
Everything should be considered. Don’t be in such a hurry to pinpoint 
one accident cause that you overlook vital information such as: 
1.        Machine condition and maintenance and previous history. 
2.        Machine guarding. 
3.        Distractions in the area. 
4.        Weather conditions. 
5.        New material or things in the workplace. 
6.        Level of employee/consultant training. 
7.        Employee/consultant age, physical conditions, vision, health,  

 medications. 
8.        Any personal problems that may have been bothering the  

   employee/consultant. 
9.        Employee/consultant relations in the plant that may be bothering the  

   Employee/consultant. 
 
Consider all these and other things that come to mind. In all probability 
more than one are involved in every accident you investigate.
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QUESTIONABLE INJURIES: 
If, as you end an investigation, you feel the injured employee/consultant is not 
as injured as he/she is stating or the “accident” was very questionable – notify 
your insurance carrier in writing that you question the accident and request 
further investigation. Otherwise, your company may pay the price in future 
years with increased insurance premiums and a poor safety rating. 

 
If it is the type of accident that is often questioned such as a back injury and 
your investigation shows it to be legitimate, pass that information along, too. 

 

LOSS CAUSED BY OTHERS: 
In making your investigation, you may find that a defective piece of 
equipment caused the injury. If so, keep the piece of equipment. Do not 
modify it or fix it. Advise your insurance carrier of your findings. Provide 
security for the defective equipment until your insurance carrier completes its 
investigation. Companies sensing a product liability suit have been known to 
send people to pick up the equipment for anything from “research” to 
“repair.” Once it’s gone you may never see it again and you may have lost a 
very valuable piece of evidence. 

 

IN CONCLUSION: 
Be thorough.         Be accurate.           Be fair. 

 

REPORT THEM ALL: 
Any incident, accident, or near miss must be reported to your immediate 
supervisor immediately. This includes but is not limited to injuries, spills, 
property damage, and fires. If emergency response is required, call 911 first. 
If onsite first aid or CPR is needed, the trained person on location should 
take charge of the situation. Each Patriot Solids Control location has people 
trained in First aid and CPR. If you are on an oilfield location, report the 
incident to your supervisor by telephone and then u pon instruction by your 
supervisor, report the incident to the onsite operator’s representative. This 
will allow determination of OSHA reporting requirements. Certain accidents 
such as death of someone or hospitalization of 3 or more people from one 
accident require immediate reporting to OSHA. Do not delay in reporting. 
Lessons learned will immediately be shared throughout the company by the 
HS&E Department to help prevent similar losses. 

 
 
 

Signature & Date:    
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Acknowledgment Regarding  

Trade Secrets and Prior Agreements Limiting Competition 

In the industries in which Q’Max America Inc. “Q’Max” operates, it is common for employees 

to change jobs and work for multiple companies throughout their careers.  Q’Max requires that 

all new employees acknowledge the importance of protecting confidential information and trade 

secrets belonging to others in the industry. 

By signing this Acknowledgment you are acknowledging that you have been instructed to not 

bring to Q’Max any documents, electronic data, files, emails, or storage devices of any sort 

which contain information belonging to any of your previous employers.  Q’Max has hired you 

for your experience and qualifications, and has no need or desire for you to disclose any 

confidential information or trade secrets which are the property of your previous employer.  To 

ensure compliance with Q’Max’s policy, please acknowledge below that you have returned all 

property, including but not limited to, any confidential information or trade secrets, to your 

previous employer.  If you have not already returned the property, please acknowledge your 

intent to do so promptly and to refrain from using this information, in any way, in the 

performance of your duties for Q’Max. 

□ I have returned all documents and any other materials belonging to my 

previous employers and do not currently have any information in my possession, 

including but not limited to any confidential information or trade secrets. 

□ I have not returned all documents and/or other materials in my possession 

belonging to my previous employer, however, I will immediately contact my 

previous employer to seek guidance on whether such documents and materials 

should be returned or destroyed in accordance with my previous employer’s 

wishes.  I understand Q’Max’s rule against the use of any such materials in the 

performance of my duties and promise to follow this policy. 

In addition, Q’Max requires that any newly-hired employee disclose any contractual limitations 

on his or her ability to compete, solicit customers, recruit employees, or otherwise perform any 

job duties on behalf of Q’Max.  Please indicate below whether you have any such agreement. 

□ I do not have any agreement with my previous employer which would 

limit, in any way, my ability to compete, solicit customers, recruit employees, or 

otherwise perform my job duties on behalf of Q’Max. 

□ I do have an agreement with my previous employer which may contain 

limitations on my ability to compete, solicit customers, recruit employees, or 

otherwise perform my job duties on behalf of Q’Max.  I shall immediately 
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provide a copy of such agreement to Q’Max so that the agreement may be 

reviewed by appropriate management personnel and legal counsel. 

□ I am not sure if I signed an agreement at my previous employer which 

would limit my ability to compete, solicit customers, recruit employees or 

otherwise perform my job duties on behalf of Q’Max.  I agree to notify Q’Max 

immediately if I receive notice from my previous employer of such an agreement. 

I acknowledge that the above information is true and correct and that I understand 

Q’Max’s policy regarding trade secrets and prior agreements limiting competition.  I 

understand that any dishonesty or failure to disclose the existence of an agreement with my 

previous employer could serve as a basis for discipline, up to and including immediate 

discharge. 

 

_____________________________________ 

Name (Please Print) 

 

______________________________________ 

Signature 

 

______________________________________ 

Date 
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CONFIDENTIALITY, NON-COMPETE AND NON-SOLICITATION AGREEMENT 

 

 

This Confidentiality Agreement ("Agreement") is made on ______________, between 

______________________ ("Employee") and Q'Max America Inc. (“Employer”). 

1. Nature of Employment. Employee desires to be employed by the Employer and, 

in turn, the Employer desires to employ Employee. Employee will be employed in the position of 

____________.  In consideration of Employee's employment with the Employer and the 

Employer's promise to provide Specialized Training and Secret and Confidential Information to 

Employee, the Employer and Employee agree to the following: 

2. Access to Secret and Confidential Information. At the inception of this 

employment relationship, and continuing on an ongoing basis, the Employer agrees to give 

Employee access to Secret and Confidential Information (including, without limitation. Secret 

and Confidential Information of the Employer's affiliates and/or subsidiaries) (collectively 

"Secret and Confidential Information"), which the employee has not had access to or knowledge 

of before the execution of this Agreement. Secret and Confidential Information includes, without 

limitation, all of the Employer's technical and business information, whether patentable or not, 

which is of a confidential, trade secret or proprietary character, and which is either developed by 

the Employee alone, with others or by others; lists of customers; identity of customers; identity 

of prospective customers; contract terms; bidding information and strategies; pricing methods or 

information; computer software; computer software methods and documentation; hardware; the 

Employer or its affiliates or subsidiaries' methods of operation; the procedures, forms and 

techniques used in servicing accounts; and other information or documents that the Employer 

requires to be maintained in confidence for the Employer's continued business success. 

3. Access to Specialized Training. At the time this Agreement is made, the 

Employer agrees to provide Employee with initial and ongoing Specialized Training, which the 

employee has not had access to or knowledge of before the execution of this Agreement. 

"Specialized Training" includes the training the Employer provides to its employees that is 

unique to its business and enhances Employee's ability to perform Employee's job duties 

effectively. The Specialized Training includes, without limitation, orientation training; operation 

methods training; and computer and systems training. 

4. Agreement Not to Use or Disclose Secret and Confidential 

Information/Specialized Training. In exchange for the Employer's promises to provide Employee 

with Specialized Training and Secret and Confidential information. Employee shall not during 

the period of Employee's employment with the Employer or at any time thereafter, disclose to 

anyone, including, without limitation, any person, firm, corporation, or other entity, or publish, 

or use for any purpose, any Specialized Training and Secret and Confidential Information, except 

as properly required in the ordinary course of the Employer's business or as directed and 

authorized by the Employer. 

5. Duty to Return Employer Documents and Property. Upon the termination of 

Employee's employment with the Employer, for any reason whatsoever, Employee shall 
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immediately return and deliver to the Employer any and all papers, books, records, documents, 

memoranda and manuals, e-mail, electronic or magnetic recordings or data, including all copies 

thereof, belonging to the Employer or relating to its business, in Employee's possession, whether 

prepared by Employee or others. If at any time after the termination of employment. Employee 

determines that Employee has any Secret and Confidential Information in his or her possession 

or control, Employee shall immediately return to the Employer all such Secret and Confidential 

Information in Employee's possession or control, including all copies and portions thereof. 

6. Best Efforts and Disclosure. Employee agrees that, while he or she is employed 

with the Employer, Employee shall devote his or her full business time and attention to the 

Employer's business and shall use Employee's best efforts to promote its success. Further, 

Employee shall promptly disclose to the Employer all ideas, inventions, computer programs, and 

discoveries, whether or not patentable or copyrightable, which Employee may conceive or make, 

alone or with others, during Employee's employment, whether or not during working hours, and 

which directly or indirectly: 

(a) relate to matters within the scope, field, duties or responsibility of Employee's 

employment with the Employer; or 

(b) are based on my knowledge of the actual or anticipated business or interest of the 

Employer; or 

(c) are aided by the use of time, materials, facilities or information of the Employer. 

Employee assigns to the Employer, without further compensation, all rights, titles and interest in 

all such ideas, inventions, computer programs and discoveries in all countries of the world. 

Employee recognizes that all ideas, inventions, computer programs and discoveries of the type 

described above, conceived or made by Employee alone or with others within one (1) year after 

termination of employment (voluntary or otherwise), are likely to have been conceived in 

significant part either while employed by the Employer or as a direct result of knowledge 

Employee had of proprietary information. Accordingly, Employee agrees that such ideas, 

inventions or discoveries shall be presumed to have been conceived during Employee's 

employment with the Employer, unless and until the contrary is clearly established by the 

Employee. 

7. Inventions. Any and all writings, computer software, inventions, improvements, 

processes, procedures and/or techniques which Employee may make, conceive, discover, or 

develop, either solely or jointly with any other person or persons, at any time during the term of 

this Agreement, whether at the request or upon the suggestion of the Employer or otherwise, 

which relate to or are useful in connection with any business now or hereafter carried on or 

contemplated by the Employer, including developments or expansions of its present fields of 

operations, shall be the sole and exclusive property of the Employer. Employee shall take all 

actions necessary so that the Employer can prepare and present applications for copyright or 

Letters of Patent thereof, and can secure such copyright or Letters of Patent wherever possible, 

as well as reissue renewals, and extensions thereof, and can obtain the record title to such 

copyright or patents. Employee shall not be entitled to any additional or special compensation or 

reimbursement regarding any such writings, computer software, inventions, improvements, 
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processes, procedures and techniques. Employee acknowledges that the Employer from time to 

time may have agreements with other persons or entities which impose obligations or restrictions 

on the Employer regarding inventions made during the course of work thereunder or regarding 

the confidential nature of such work. Employee agrees to be bound by all such obligations and 

restrictions and to take all action necessary to discharge the obligations of the Employer. 

8. Non-Solicitation Restriction. 

(a) To protect the Employer's Secret and Confidential Information, and in the 

event of Employee's termination of employment for any reason whatsoever, whether by 

Employee or the Employer, it is necessary to enter into the following restrictive covenant, which 

is ancillary to the enforceable promises between the Employer and Employee in paragraphs 1-7 

in this Agreement. Employee covenants and agrees that Employee will not, directly or indirectly, 

either individually or as a principal, partner, agent, consultant, contractor, employee, or as a 

director or officer of any corporation or association, or in any other manner or capacity 

whatsoever, except on behalf of the Employer, solicit business, or attempt to solicit business, in 

products or services competitive with products or services sold by the Employer, from the 

Employer's clients or customers, or those individuals or entities with whom the Employer and 

Employee did business during Employee's employment, including, without limitation, the 

Employer's prospective or potential customers or clients with whom Employer and Employee 

marketed or solicited. 

(b) The prohibition set forth in paragraph 8(a) in this Agreement shall be for a 

period of one (1) year after the date of Employee's termination from employment. 

9. Non-Competition Restriction. Employee agrees that in order to protect the 

Employer's Secret and Confidential Information, it is necessary to enter into the following 

restrictive covenant, which is ancillary to the enforceable promises between the Employer and 

Employee in paragraphs 1-7 in this Agreement.  Employee agrees that for the period Employee is 

employed with the Employer, and for a period of one (1) year following the termination of 

Employee's employment, Employee will not within all geographic areas in which Employee did 

business for Employer, without the prior written consent of the Employer, become interested in 

any capacity in which Employee would perform similar duties to those performed while at the 

Employer, directly or indirectly (whether as proprietor, stockholder, director, partner, employee, 

agent, independent contractor, consultant, trustee, beneficiary, or in any other capacity), in any 

client of the Employer or in any business selling, providing or developing products or services 

competitive with products or services sold or maintained by the Employer.  

10. Non-Recruitment Restriction. Employee agrees that during Employee's 

employment, and for a period of one (1) year from the date of any termination of Employee's 

employment for any reason. Employee will not, either directly or indirectly, or by acting in 

concert with others, solicit or influence any of Employer’s employees, with whom Employee 

worked, to leave the Employer's employment to join a competitor. 

11. Reformation.  If a court concludes that any time period or the geographic area 

specified in paragraphs 8, 9, and 10 in this Agreement are unenforceable, then the time period 

will be reduced by the number of months, or the geographic area will be reduced by the 
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elimination of the overbroad portion, or both, so that the restrictions may be enforced in the 

geographic area and for the time to the fullest extent permitted by law. 

12. Tolling. If Employee violates any of the restrictions contained in paragraphs 8, 9, 

and 10 in this Agreement, the restrictive period will be suspended and will not run in favor of 

Employee from the time of the commencement of any violation until the time when the 

Employee cures the violation to the Employer's satisfaction. 

13. Remedies. Employee acknowledges that the restrictions contained in this 

Agreement, in view of the nature of the Employer's business, are reasonable and necessary to 

protect the Employer's legitimate business interests and that any violation of this Agreement 

would result in irreparable injury to the Employer. In the event of a breach or a threatened breach 

by Employee of any provision in this Agreement, the Employer shall be entitled to a temporary 

restraining order and injunctive relief restraining Employee from the commission of any breach, 

and to recover the Employer's attorneys' fees, costs and expenses related to the breach or 

threatened breach. Nothing contained in this Agreement shall be construed as prohibiting the 

Employer from pursuing any other remedies available to it for any breach or threatened breach, 

including, without limitation, the recovery of money damages, attorneys' fees, and costs. These 

covenants and disclosures shall each be construed as independent of any other provisions in this 

Agreement, and the existence of any claim or cause of action by Employee against the Employer, 

whether predicated on this Agreement or otherwise, shall not constitute a defense to the 

enforcement by the Employer of such covenants and agreements. 

14. At-Will Employment. This Agreement does not confer upon Employee any right 

to continue in the employment of the Employer, nor does it affect in any way the Employer's 

right to terminate Employee's employment at any time with or without cause. Employee 

understands and agrees that at all times during Employee's Employer employment, Employee is 

an at-will employee. Employee also retains the right to discontinue Employee's employment at 

any time with or without cause. 

15. Choice of Law. This Agreement shall be governed by and enforced in accordance 

with the laws of the State of Texas, and shall be binding upon and enforceable against 

Employee's heirs and legal representatives and the assignees of any idea, invention or discovery 

conceived or made by Employee, or encompassed within the scope of this Agreement. 

16. Severability. Should a court determine that any paragraph or sentence of this 

Agreement be too severe, they may limit and reducing it only to the extent necessary to be 

enforceable under then applicable law. 

17. Entire Agreement. This Agreement sets forth the entire agreement between the 

parties, and fully supersedes any and all prior agreements or understandings between the parties 

pertaining to the subject matter in this Agreement. 

18. Future Employment. If Employee, in the future, seeks or is offered employment 

by any other Employer, firm, or person. Employee shall provide a copy of this Agreement to the 

prospective employer before accepting employment with that prospective employer. 
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19. No Previous Restrictive Agreements. Employee represents that, except as 

disclosed in writing to the Employer, Employee is not bound by the terms of any agreement with 

any previous employer or other party to refrain from using or disclosing any trade secret or 

confidential or proprietary information in the course of Employee's engagement by the Employer 

or to refrain from competing, directly or indirectly, with the business of such previous employer 

or any other party. Employee further represents that Employee's performance of all the terms of 

this Agreement and Employee's work duties for the Employer does not and will not breach any 

agreement to keep in confidence proprietary information, knowledge or data acquired by 

Employee in confidence or in trust prior to Employee's employment with the Employer, and 

Employee will not disclose to the Employer or induce the Employer to use any confidential or 

proprietary information or material belonging to any previous employer or others. 

 

 

 

 

 

____________________________________ ____________________________________ 

Employee’s Signature Employer Representative’s Signature 

 

 

 

____________________________________ ____________________________________ 

Employee’s Printed Name Employer Representative’s Printed Name 

 

 

____________________________________ ____________________________________ 

Date Date 

 

 

 

 

DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B
Case 1:17-cv-01382-CMA-KLM   Document 46-1   Filed 10/11/17   USDC Colorado   Page 37 of

 40



Exhibit 8 
 

 

DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B
Case 1:17-cv-01382-CMA-KLM   Document 46-1   Filed 10/11/17   USDC Colorado   Page 38 of

 40



DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B
Case 1:17-cv-01382-CMA-KLM   Document 46-1   Filed 10/11/17   USDC Colorado   Page 39 of

 40



DocuSign Envelope ID: 9573C084-D62A-44EF-A3F6-7944B1A0E37B
Case 1:17-cv-01382-CMA-KLM   Document 46-1   Filed 10/11/17   USDC Colorado   Page 40 of

 40



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No. 1:17-cv-01382-CMA-KLM 
 
JOSEPH SANCHEZ, on behalf of himself and all similarly situated persons, 
 
 Plaintiff, 
 
v. 
 
PALLADIUM EQUITY PARTNERS, LLC; Q’MAX SOLUTIONS INC.; Q’MAX AMERICA 
INC.; PATRIOT SOLIDS CONTROL; and PATRIOT DRILLING SOLUTIONS, 
 
 Defendants 
 

 
DECLARATION OF BRIAN D. GONZALES 

 

 
I, Brian D. Gonzales, in accordance with the requirements of 28 U.S.C. §1746, 

hereby declare:   

1. I am over the age of 18 and am competent to make the statements 

contained herein.   

2.  I am co-lead counsel for Plaintiff in this case.  I submit this Declaration in 

support of Plaintiff’s Motion for Class Certification of State Law Claims (the “Motion”).  

Specifically, this Declaration addresses the FED. R. CIV. PROC. 23(a)(4) “adequate 

representation” element in connection with the request by The Law Offices of Brian D. 

Gonzales, PLLC (the “Firm”) to be appointed class counsel.   

3. Attached hereto is a summary of my relevant educational and employment 

history as well as a brief overview of my experience with complex litigation.  Since 

founding the Firm in early 2008, I have been engaged almost exclusively in wage and 
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hour litigation under the Fair Labor Standards Act and analogous state laws.  In 

particular, I have been involved in numerous class and/or collective actions relating to 

the failure to pay employees all wages due.  Many of these have resulted in significant 

awards of backpay to employees.   

4. Perhaps more importantly, these actions have forced employers to 

implement extensive modifications to their employee compensation practices to conform 

to state and federal requirements.  This, of course, is a primary goal of the federal and 

state wage and hour statutes, which contain fee-shifting provisions intended to motivate 

“private attorneys’ general” to enforce the minimum wage.  In addition to benefiting 

employees, such enforcement also benefits other employers by ensuring they are not 

put at a competitive disadvantage simply by electing to comply with the law and pay 

their employees all earned wages. 

5. I currently am a member of the Board of Directors of Towards Justice, a 

non-profit dedicated to “defending economic stability for working families by providing 

direct legal services to low-wage workers, facilitating access to justice in wage theft 

cases, and strengthening state and municipal worker protections.”  See 

http://www.TowardsJustice.org.   

6. I also work with the Colorado Wage Theft Task Force, which consists of: 

a) government regulators, including representatives from the United States Department 

of Labor and Colorado Division of Labor; b) members of the interfaith worker justice 

community; and c) representatives from worker advocacy groups such as El Centro 

Humanitario.  Recently, Towards Justice and the Task Force have been engaged in 
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efforts to revise and strengthen the Colorado state wage and hour laws.  Through my 

work with these organizations, I generally am aware that wage and hour violations are 

endemic in Colorado, particularly in the low wage service industries.  

7.   For example, in 2008, researchers completed a “landmark survey of 4,387 

workers in low-wage industries” and issued a report titled Broken Laws, Unprotected 

Workers: Violations of Employment and Labor Laws in America’s Cities1.  The 

researchers found that “many employment and labor laws are regularly and 

systematically violated, impacting a significant part of the low-wage labor force in the 

nation’s largest cities.”  Id at 2.  More than two-thirds of the workers surveyed had 

“experienced at least one pay-related violation in the previous work week.”  Id. at 5.    

8. Locally, the Colorado Fiscal Institute recently issued a report estimating 

that “Coloradoans are losing an estimated $750 million a year in pay and benefits from 

nonpayment of lawfully owed wages . . . .”  Wage Nonpayment in Colorado2, at 1.  

Moreover, the Institute noted that “[W]age nonpayment hurts all Coloradans, not just the 

affected workers. That’s because it results in $25 million to $47 million in lost tax 

revenue — money that is needed to pay for schools and other important services — and 

the loss of $5 million to the state Unemployment Insurance Fund.”  Id.  Finally, the 

Institute observed the impact of wage theft on fair competition among businesses: 

                                                           
1 Available at: http://escholarship.org/uc/item/1vn389nh  
2 Available at:  
  http://www.coloradofiscal.org/wp-content/uploads/2014/03/Wage-Nonpayment-in-
Colorado-Final-1.pdf  
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“Honest businesses who comply with the law are put at a disadvantage by unscrupulous 

competitors who engaged in wage nonpayment.”  Id. at 2. 

9. I have extensive experience litigating cases under state and federal wage 

and hour laws.  Whittington v. Taco Bell of America, Inc., 2013 WL 6022972, *6 (D.Colo. 

2013)(“FLSA cases are not novel, but this is a specialized area of the law where some 

degree of extra skill is needed to litigate . . . .”).  In particular, I have served and/or am 

serving as counsel in dozens of class and/or collective action suits relating to violations 

of state and federal wage and hour laws. 

10. In addition to my particular expertise with regard to state and federal wage 

and hour laws and collective actions, I also have significant and specialized expertise in 

litigating complex class actions under FED. R. CIV. P. 23.  In particular, I have been 

appointed Rule 23 class counsel in the following suits: 1) Farley v. Family Dollar Stores, 

Inc., Case No. 12-cv-00325 (D.Colo.)(failure to pay overtime); 2) Sanchez v. Bar Louie 

(Denver), Inc., Case No. 2008cv10628 (Denver Dist. Ct.)(improper diversion of tips);  

3) Archuleta v. Papay Cabaret Incorporated, Case No. 2009cv9000 (Denver Dist. 

Ct.)(improper diversion of tips); 4) Braun v. Daly & Daly Enterprises, LLC, Case No. 

09cv672 (Boulder Cty. Dist. Ct.)(improper diversion of tips, failure to pay overtime);  

5) Lopez v. Next Generation Construction & Environmental, LLC, Case No. 16-cv-00076 

(D.Colo.)(failure to provide breaks, failure to pay overtime); and 6) Advantek Pro Inc., et 

al. v. ADT Security Services, Inc., Case No. 2004cv587 (Arap. Cty. Dist. Ct.)(breach of 

contract).  In addition to my current work with the Firm, I also have served as defense 
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counsel in two large class actions (product liability and toxic tort) involving tens of 

millions of dollars in potential exposure.   

 11. As a result of my experience, I am very familiar with state and federal 

wage and hour laws as well as with the use of the class and/or collective action device 

in such cases.   The Firm is fully committed to investing whatever resources may be 

necessary to see this action through to completion.  

  I certify under penalty of perjury under the laws of the United States of America 

that the foregoing statements are true and correct to the best of my personal 

knowledge. 

 
Date:  October 11, 2017 

 

________________________________          
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Curriculum Vitae 

 

Education  

 

University of Kansas (B.A., 1992), Philosophy and Psychology  

University of Michigan School of Law (J.D., 1996)  

 

Employment 

 

The Law Offices of Brian D. Gonzales, PLLC, managing member, 2008-present 

Fognani & Faught, PLLC, associate and member, 1998-2008 

Gibson Dunn & Crutcher, LLP, associate, 1996-1998 

 

Admissions 

 

Texas, 1996  

Colorado, 1998  

 

Organizations 

 

    Colorado Bar Association 

    Colorado Plaintiff Employment Lawyers Association 

    National Employment Lawyers Association 

    Worker Injury Law & Advocacy Group (Wage and Hour Section)  

    Colorado Wage Theft Task Force 

    Towards Justice Board of Directors 

  

Litigation Experience  

 

• Representation of thousands of employees in class, collective and individual 

litigation under the Fair Labor Standards Act, the Colorado Minimum Wage Act 

and the Colorado Wage Claim Act relating to failure to pay earned wages and 

compensation.  

 

• Defense of an oil and gas pipeline company in a consolidated groundwater 

contamination lawsuit, which included a medical monitoring class action on 

behalf of several hundred thousand area residents, as well as twelve direct actions 

on behalf of 900 individual personal injury plaintiffs.  

 

• Defense of a construction management firm in a suit by a project owner seeking 

$14 million in damages for an alleged failure to manage construction adequately.  

 

• Prosecution of a derivative shareholder lawsuit on behalf of minority investors in 

a closely-held mineral exploration and development company.  Litigation 

contended that the majority investors misappropriated a valuable business 
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opportunity, i.e., the company's option to purchase land at a price tens of millions 

of dollars below its actual value.  

 

• Prosecution of a breach of contract class action on behalf of hundreds of former 

independent dealers of a home security company seeking in excess of $100 

million in damages.  

 

• Prosecution of a Resource Conservation and Recovery Act lawsuit on behalf of 

employees seeking remediation of unsafe work conditions at the Denver 

International Airport.  

 

• Defense of a manufacturing company in a products liability class action seeking 

approximately $250 million in damages.  

 

• Defense of a manufacturing company in a Comprehensive Environmental 

Response Compensation and Liability Act (CERCLA) cost recovery action 

seeking approximately $12 million in damages.  

 

• Defense of a former company officer in a CERCLA cost recovery action brought 

by the United States seeking in excess of $150 million in damages.   
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No. 1:17-cv-01382-CMA-KLM 
 
JOSEPH SANCHEZ, on behalf of himself and all similarly situated persons, 
 
 Plaintiff, 
 
v. 
 
PALLADIUM EQUITY PARTNERS, LLC; Q’MAX SOLUTIONS INC.; Q’MAX AMERICA 
INC.; PATRIOT SOLIDS CONTROL; and PATRIOT DRILLING SOLUTIONS, 
 
 Defendants 
 
 

DECLARATION OF R. ANDREW SANTILLO 
 

 
I, R. Andrew Santillo, in accordance with the requirements of 28 U.S.C. §1746, 

hereby declare:   

1. I am over the age of 18 and am competent to make the statements contained 

herein.   

2.  I submit this Declaration in support of Plaintiff’s Motion for Class Certification 

of State Law Claims (the “Motion”).  Specifically, this Declaration addresses the FED. R. 

CIV. PROC. 23(a)(4) “adequate representation” element in connection with the request by 

my firm, Winebrake & Santillo, LLC (“W&S”), to be appointed class counsel. 

W&S’s Experience in the Field of Wage and Hour Litigation 

3. Since its founding in January 2007, W&S has exclusively represented 

plaintiffs in employment rights litigation.   
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4. Many of W&S’s cases are class or collective actions seeking damages on 

behalf of groups of employees.  W&S has resolved 140 separate class/collective actions in 

courts throughout the United States.  A list of these class/collective actions is attached. 

5. In addition, W&S has successfully resolved over 200 “individual” employment 

rights actions in which a single plaintiff (or a small group of named plaintiffs) alleges 

violations of federal or state employment laws.  Indeed, on October 25, 2016, W&S 

received the Guardián Award from Friends of Farmworkers, Inc. in recognition of, inter alia, 

its work on behalf of low-wage workers in individual wage actions. 

6. Various federal courts have issued opinions commenting on W&S’s work in 

class/collective action lawsuits.  See, e.g., Schaub v. Chesapeake & Del. Brewing 

Holdings, 2016 U.S. Dist. LEXIS 157203, *11 (E.D. Pa. Nov. 14, 2016) (W&S “provided 

highly competent representation for the Class”); Tavares v. S-L Distribution Co., Inc., 2016 

U.S. Dist. LEXIS 57689, *43 (M.D. Pa. May 2, 2016) (W&S and its co-counsel “are skilled 

and experienced litigators who have handled complex employment rights class actions 

numerous times before”); Lapan v. Dick’s Sporting Goods, Inc., 2015 U.S. Dist. LEXIS 

169508, *7 (D. Mass. Dec. 11, 2015) (W&S and its co-counsel “have an established record 

of competent and successful prosecution of large wage and hour class actions.”); Kiefer v. 

Moran Foods, LLC, 2014 U.S. Dist. LEXIS 106924, *49 (D. Conn. Aug. 5, 2014) (W&S and 

its co-counsel are “experienced class action employment lawyers with good reputations 

among the employment law bar”);  Young v. Tri County Sec. Agency, Inc., 2014 U.S. Dist. 

LEXIS 62931, *10 (E.D. Pa. May 7, 2014) (W&S “has particular experience with wage and 

overtime rights litigation,” “has been involved in dozen of class action lawsuits in this area 

of law,” and “have enjoyed great success in the field.”); Craig v. Rite Aid Corp., 2013 U.S. 

Dist. LEXIS 2658, *45 (M.D. Pa. Jan 7, 2013) (W&S and its co-counsel “are experienced 
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wage and hour class action litigators with decades of accomplished complex class action 

between them and that the Class Members have benefitted tremendously from able 

counsel’s representation”); Cuevas v. Citizens Financial Group, 283 F.R.D. 95, 101 

(E.D.N.Y. 2012) (W&S has “been appointed class counsel for dozens of wage and hour 

class claims across the country”). 

7. As a result of this experience, W&S is very familiar with state and federal 

wage and hour laws as well as with the use of the class and/or collective action device in 

such cases.   W&S is fully committed to investing whatever resources may be necessary to 

see this action through to completion. 

W&S Attorneys’ Individual Experience 

8. Attorney Peter Winebrake (“Winebrake”) graduated in 1988 from Lehigh 

University (magna cum laude) and in 1991 from Temple University School of Law (cum 

laude), where he served as a Managing Editor of the Temple Law Review.   Winebrake 

has been a member of the New York bar since 1993 and the Pennsylvania bar since 1997.  

He also is admitted in the following federal courts:  (i) the United States Supreme Court; (ii) 

the United States Courts of Appeals for the First, Second, Third, Seventh, and Tenth 

Circuits; and (iii) the United States District Courts for the Eastern District of Pennsylvania, 

Middle District of Pennsylvania, Western District of Pennsylvania, Eastern District of New 

York, Northern District of New York, Southern District of New York, Northern District of 

Ohio, Northern District of Illinois, District of Colorado, and Eastern District of Michigan. 

9. Prior to founding W&S in January 2007, Winebrake held the following 

positions: (i) Law Clerk to Justice William R. Johnson of the New Hampshire Supreme 

Court (9/91-8/92); (ii) Assistant Corporation Counsel at the New York City Law 

Department’s General Litigation Unit (9/92-2/97); (iii) Associate at the Philadelphia law firm 
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of Ballard Spahr Andrews & Ingersoll, LLP (2/97-12/98); (iv) Deputy City Solicitor and, 

later, Chief Deputy City Solicitor at the Philadelphia Law Department (12/98-2/02); and (v) 

Non-Equity Partner at the Philadelphia law firm of Trujillo Rodriguez & Richards, LLC 

(3/02-1/07). 

10. Winebrake has personally handled through conclusion well over 750 civil 

actions in the United States District Courts and has tried at least 15 federal cases to 

verdict.  The great majority of these civil actions have arisen under the Nation’s civil rights 

or employment rights laws.   At the appellate court level, Winebrake has argued appeals 

involving complex and important issues of class action law.  See, e.g., Cuevas v. Citizens 

Financial Group, Inc., 526 Fed. Appx. 19 (2d Cir. 2013); Knepper v. Rite Aid Corp., 675 

F.3d 249 (3d Cir. 2012); McNulty v. H&R Block, Inc., 843 A.2d 1267 (Pa. Super. 2004). 

11. Winebrake serves pro bono on the Mediation Panel of the United States 

District Court for the Middle District of Pennsylvania, and the Martindale-Hubbell Peer 

Review Rating System gives him an “AV-Preeminent” rating.  Winebrake has lectured on 

employment law at the Vanderbilt University School of law, the Wharton School of 

Business at the University of Pennsylvania; the Beasley School of Law at Temple 

University; the University of Pennsylvania Law School; the Earle Mack School of Law at 

Drexel University; the Pennsylvania Bar Institute; the Workplace Injury Law & Advocacy 

Group; the American Association of Justice; the National Employment Lawyers 

Association; the National Employment Lawyers Association of New York; and the Ohio 

Association of Justice. 

12. Attorney R. Andrew Santillo (“Santillo”) graduated in 1998 from Bucknell 

University and in 2004 from the Temple University School of Law, where he served as 

Editor-in-Chief of the Temple Political & Civil Rights Law Review.  Santillo has been a 
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member of the Pennsylvania and New Jersey bars since 2004.   He also is admitted to the 

following federal courts: (i) the United States Court of Appeals for the Third Circuit and (ii) 

the United States District Courts for the Eastern District of Pennsylvania, Middle District of 

Pennsylvania, Western District of Pennsylvania, District of New Jersey, Northern District of 

Illinois, District of Colorado, and Eastern District of Michigan. 

13. Prior to joining W&S as an equity partner in 2008, Santillo was an associate 

at the firm of Trujillo Rodriguez & Richards, LLC where he participated in the litigation of 

complex class action lawsuits arising under federal and state wage and hour, securities, 

and antitrust laws. 

14. The Martindale-Hubbell Peer Review Rating System gives Santillo an “AV-

Preeminent” designation.  Santillo has lectured on wage and hour law topics for Bloomberg 

BNA; the Pennsylvania Bar Institute; the National Employment Lawyers Association; the 

Workers’ Injury Law & Advocacy Group; the Ohio Association of Justice; and the 

Philadelphia Chinatown Development Corporation.  In addition to handling hundreds of 

wage and overtime rights cases in the federal trial courts, Santillo has argued several 

important wage and overtime cases decided by the Third Circuit Court of Appeals.  See 

Resch v. Krapf’s Coaches, Inc., 780 F.3d 869 (3d Cir. 2015); McMaster v. Eastern 

Armored Services, 780 F.3d 167 (3d Cir. 2015).  In 2017, Santillo was certified as an 

Arbitrator pursuant to Local Civil Rule 53.2 by Chief Judge Petrese B. Tucker of the U.S. 

District Court for the Eastern District of Pennsylvania.  

15. Attorney Mark Gottesfeld (“Gottesfeld”) graduated in 2006 from Lehigh 

University (magna cum laude) and in 2009 from Drexel University Earle Mack School of 

Law (cum laude), where he served as an editor on the Drexel University Earle Mack 
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School of Law Review.  During law school, Gottesfeld served as a Judicial Intern to 

Pennsylvania Superior Court Judge Jack A. Panella. 

16. Gottesfeld has been a Member of the Pennsylvania and New Jersey bars 

since 2009 and a member of the New York bar since 2010.  He also is admitted to the 

United States District Courts for the Eastern District of Pennsylvania, Middle District of 

Pennsylvania, Western District of Pennsylvania, and District of New Jersey. 

17. Prior to joining W&S as an associate in 2010, Gottesfeld worked at the 

Philadelphia firm of Saltz, Mongeluzzi, Barrett & Bendesky, P.C. 

18. Gottesfeld has lectured on wage and hour issues at the Ohio Association of 

Justice. 

I HEREBY DECLARE, UNDER PENALTY OF PERJURY AND PURSUANT TO 28 
U.S.C. § 1746, THAT THE ABOVE FACTS ARE TRUE AND CORRECT: 
 

October 3, 2017       
Date       R. Andrew Santillo 
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